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: DECLARATION OF
COVENANTS, RESTRICTIONS, EASEMENTS,
CHARGES AND LIENS OF
THE PARK ON CLEAR CREEK

RECITALS

WHEREAS, Park on Clear Creek Development Company, Ltd. (“POCCDC?), is the sole owner of
all of the tract of land containing 103.9 actes, more ot less, in the Park on Clear Creek Subdivision in
Galveston County, Texas, the plat of which is recorded in Volume 18, Page 1235 of the Map Records in the
Office of the County Clerk; and

WHEREAS, POCCDC is developing a new community known as the Park on Clear Creek, a
comprehensively planned real estate development affording well-planned residential, recreational, and open
space atreas located in Galveston County, Texas,

WHEREAS, the Park on Clear Creek Property Ownets Association, Inc. (“POA”) has been formed
by POCCDC as a non-profit comrunity association to setve as the representative of the residents and
propetty owners of lands made subject to these restrictive covenants, with respect to the assessment,
collection and application of all charges imposed hereunder, the enforcement of all covenants, restricions
and liens contained herein ot created hereby, and the creation, operation, management and mainfenance of
the facilities and services teferred to herein. This instrument (the “Covenants”) is the Covenants, Restrictions,
Easements, Charges and Liens of the Park on Clear Creek referred to in the Asticles of Incorporation of the
POA.

WHEREAS, POCCDC encumbers the lands desctibed in attached Exhibit A with the covenants,
restrictions, easements, charges and liens imposed hereby in otdet to:

M establish, impose and create a uniform plan and scheme of development for the Property,

(i) provide funds for the uses specified in Article IV below,

(i) grant rights and privileges relating to the use of certain facilities, subject to the conditions specified,
and

(iv) impose land use and design control criteria for the development of the Property.

WHERFEAS, POCCDC intends to cause the covenants, restrictions, easements, charges, liens and
other provisions contained in these Covenants to burden, affect, bind and run with titlé to the lands
encumbered by these Covenants (the “Property”) so as to cause the covenants, restrictions, easemerts,
charges and liens herein set farth to be binding upon such land and those tesiding on or owning an interest
therein, and to inute to the benefit of and be enforceable by the Owners, the POA, POCCDC and their
successors and assigns, :

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:

That POCCDC, upon the recording hereof, does hereby adopt, establish and impose the following
covenants, restrictions, easements, charges and liens to apply to the use, improvement, occupancy and
conveyance of the Property. Each contract, deed, lease or other conveyance which may be hereafter executed
with regard to any pottion of the Property shall conclusively be held to have been executed, delivered and
accepted subject to the covenants, restrictions, easements, charges and lens set forth in this Declaration, and
same shall run with the land and be binding upon all successive owners thereof regardless of whether or not
the following covenants, restrictions, -casements, charges and liens are set out in full or incotporated by
reference in said conveyance. '
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Section 1.11:

Section 1,12:

Section 1.13;

ARTICLE I
DEFINITIONS

“Annual Assessment” has the meaning specified-in Section 2.03 B of these Covenants.

“Assessable Tract” means the fee estate in the surface of and aerial rights above any
separately owned or described portion of the Property, except such part ot parts thereof as
may from time to time constitute "Exempt Property", as heteinafter defined.

NOT USED.

“Assessment Rate” has the meaning specified in Section 2.03 D of these Covenants.

NOT USED,

“Board” means the Board of Ditectors of the POA.

“Covenants” mu
same may from ti

“CPI” means th

cans these Covenants, Restrictions, Easements, Chatges and Liens, as the
me to time be supplemented or amended in the manner provided herein.

e Consumer Price Index - All Utban Consumers, U.S. City Average, All

Itemns, 1982-1984 equals 100, published by the U.S. Depattment of Labor, Bureau of Labor
Statistics. [f the U.S, Department of Labort, Bureau of Labor Statistics ceases to publish said
index, then CPI shall mean such other index as the Board shall select which in its judgment

reflects the range

of econamic factors represented in the Consumer Price Index - All Urban

Consumers, 11.8.

“Deed” means a
to any portion of

“Development

City Average, All Items.

deed, assignment, easement, lease or other instrument conveying legal title
ot interest in the Property.

Review Committee” (herein refesred to as “DRC”) has the meanin
g

specified in Article IX of these Covenants.

“Easement Areaé” has the meaning specified in Section 11.02 of these Covenants.

“Exempt Propesty” means the followin yortions or parts of the Property:
p P “Y gp p petty.

A, all tand aﬁd- Taxable Improvements (as defined below) owned by the United States,
the State of Texas or any political subdivision, instrumentality or agency of any such
entity,

B. all land and Taxable Improvements owned by the POA for so long as the POA shull
be the owner thereof, and

C. all land dnd Taxable Improvements exempt from both county and the State of
Texas real property taxes by virtue of applicable law.

“Improvement” meads any physical change to a Tract or any Structure or improvement

theteon, including by way of example, landscaping, grading, or changing the size, shape or

appearance of 2§

tructure or other improvement.




Section 1.14:

Section 1.15:

Section 1.16

Section 1.17:

Section 1.18:

Section 1.20:

Section 1.21:
Section 1.22;

Section 1.23:

Section 1.24:
Section 1.25;

Section 1.26:

Section 2.01:

“Member” means any person or entity who is an Owner. There are two classes of Members
as described in Section 7.01 of these Covenants,

“Owner” means every person ot entity who holds a fee title in of to any Tract whether or
not such person or eatity actually resides on any part of the Property. “Owner” includes
contract sellers, but exeludes those owning an interest merely as security for the performance
of an obligation. |

“Park on Cleat Creek” means a comptehensively planned real estate development by
POCCDC affording well-planned residental, recreational, and open space atreas. Park on
Clear Creek is currently projected to encompass a tract of land containing in excess of 103
acres located in Galveston County, Texas

“POA” means the Patk on Clear Creek Property Owners’ Association, Inc. and any
Successor Entity, as defined in Section 17.03 of these Covenants.

“POA. Covenant Lien” has the theaning piven in Section 3.02 of these Covenants.
“Property” means all land described in Exhibit A attached to and incorporated in these
Covenants for all purposes, together with all existing of subsequent Structures ot
improvements thereon.

“Residence” means a permanent structure or imptovement that includes living quarters.

“Resident” means each person domiciled on any part of the Property.

“Structuie” means:

Al any man:made thing or device, including but not limited to any building, garage,
porch, shed, greenhouse, bathhouse, cabana, coop or cage, coveted or uncovered
patio, swimming pool, play apparats, clothesline, fence, curbing, paving, wall, sign,

temporaty or permanent living quarters (including any house trailer) or any other
termporary or permanent structure or irnprove_me:nt, and,

B. any excavaton, fill, ditch, diversion dam ot other thing or device which changes the
grade of any Tract more than six (6) inches from that existing at the time of
putchase by the Owner, or which affects ot alters natural drainage flows or the flow
of any waters in any natural or artificial stream, wash or drainage channel.

“Successor Entihr” has the meaning given in Section 17.03 of these Covenants.
NOT USED.
“Tract” means fany portion of the Property which has been subdivided by plat,

condominium declaration or survey description recorded in the Real Property Records of the
county in which such land is located.

, ARTICLE II
ANNUAL ASSESSMENTS AND USER FEES

Creation of the lf;ie_n and Personal Obligation of Assessments. POCCDC, as owner of
all Assessable Tracts, hereby covenants to pay, and each subsequent Owner of any
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Section 2.02:

Section 2.03:

Assessable Tract, by acceptance of a Deed therefor, whether oz not it shall be so expressed
in such Deed, is deerned to covenant and agree to pay to the POA Annual Assessments with
respect to each Assessable Tract. The payment of Annual Assessments, together with
interest, coutt costs, teasonable attorney fees and other costs incurred in the collection of
unpaid assessments, is secured by the POA Covenant Lien, a continuing lien upon each
Assessable Tract

Each Owner of an Assessable Tract, by acceptance of a Deed to such tract, covenants for

good and valuable consideration, the sufficiency and receipt of which are acknowledged
thereby, to be personally liable for any and all Annual Assessments against that Assessable
Tract subsequent to its acquisition by that Owner and prior to conveyance to anothet person
ot entity, together with all interest, court costs, reasonable attorney fees and other costs
incurred in the collection of unpaid Apnual Assessments.

Purpose of Assessments. The POA shall apply the Annual Assessments to the acquisition,
construction, financing, improvement and maintenance of properties owned by the POA,
for the payment of debts incurred by the POA, for the establishment of such reserve
accounts as the Board may deem necessary, and for the other purposes and uses set out in
Article TV of these Covenants.

Annual Assessment.

A. Annual Assessments for any Assessable Tract shall commence to accrue on the
eatlier 19 occur of the date upon which POCCDC conveys to another person or
entity record fee title to that Assessable Tract, or the date upon which POCCDC ot
its lessee, agent, contract purchaser, permittee ot invitee commences the use or
occupancy of any improvements constructed on said Assessable Tract, and shall
accrue annually thereafter. Annual Assessments shall be calculated, assessed and
billed to Owners or their agents or mottgagees prior to January 1 of the year for
which same are due. Annual Assessments shall be payable upon receipt, and shall be
delinquent if not paid within sixty (60) days following fanuary 1 of the year for
which same are due; provided that the failure of the POA to provide a written
statement of assessments due on or before January 1 shall not invalidate such
Annual Assessment or any of the rights of the POA regarding the collection of
delinquent Assessments, except that Annual Assessments billed after Januaty 1 shall
not become delinquent until sixty (60) days following the date the statement was
mailed to the Owner. '

B. The Board shall assess against each Assessable Ttract that is restricted to use for
single farnily detached residential purposes, and includes a Residence, an assessment
(the “Anpual Assessment”) for each calendar year equal to the Assessment Rate as
set in Segtion 2.03 D. If a lot is owned by the Declatant or has been purchased by
Builder and has been improved with a Residence, but has not yet been purchased by
a new owner, the lot shall be assessed at fifty percent (50%) of the normal annual
assessment that would be assessed under this section.

C. The Boatd shall assess against each Assessable Tract that is restricted to use for
single family detached residential purposes, but that does not contain a Residence,
an assessment (the “Annual Assessment™) for each calendar year equal to one-half
the Assessment Rate set in Section 2.03 D.




Section 2.04:

D. For calendar year 2004, the Assessment Rate shall not exceed seven hundred fifty
dollars ($750.00). The Assessment Rate may be increased by the Board in any
succeeding yeat to a rate not to exceed the Assessment Rate charged for the current
year, increased by the Available Increase in the CPI, upon a determination by the
Board that the proposed increase is necessary to meet the expenses, costs of
aperation, debt service obligations, reserve account deposits, capital additions and
planned expansion of the POA. The Available Increase in the CPT shall be a
percentage equal to the total percentage increase in the CPI from August 1, 2004
through July 31 of the year during which the Annual Assessment is determined by
the Board, less the total of the annual percentage increases in the Annual
Assessment since 2004. The Board shall not increase the Assessment Rate more
than once in any calendar year or in violation of this Section 2.03,

E The Owmer of cach Assessable Tract shall provide to the POA the name and
address of each person or entity owning an interest in said tract and of the
mortgage holder (or mortgage servicing company if different than the mortgage
holder) holding a mortgage secured by all or'a portion of the Assessable Tract o the
Taxable Improvements thereon from time to time, within thirty (30) days following
a change in such information.

F. The POA shall send 4 wiitten statement of Annual Assessment to the Owner or his
designee as shown in the most receni records of the POA, or, if the Owner ot
mortgage holder has notfied the POA in writing that the Annual Assessment s to
be paid by the mortgage holdet, to the morigage company or other lender holding a
mortgage len upon the Assessable Tract (ot mortgage setvicing company if
different than the mortgage holder) as shown in the tnost recent records of the
POA. The written statement shall set out (i) the Assessment Rate for the year in
question; (if) the amount of the Annual Assessment assessed against that Assessable
Tract, stated in terms of the total sum due and owing as the Annual Assessment; (ii)
the date upon which the Aanual Assessment shall be deemed delinquent; and (iv)
that delinquent Annual Assessments will bear interest from the date same became
delinquent until paid at a rate four percent greater than the “Prime Rate” published
in the Wall Street Journal (or such other comparable index selected by the Board if
the Wall Street Journal should cease publication of the Prime Rate) on the first
business day of September each yeat, but not to exceed the highest lawful rate.

Special Assessments for Capital Improvements, In addition to the Annual Assessments
authorized above, the POA may levy a Special Assessment applicable to that year only fot
the purpose of defraying in whole or in part the cost of any construction, reconstruction,
tepair or teplacement of a capital improvement in the Common Area or any unusual,
infrequent expense benefiting the POA, provided that any such assessment shall requite the
affirmative vote of (i) a majority of the Class A Members eligible to vote and electing to vote
either personally or by proxy, and (ii) one hundred percent (100%) of the Class B Members,
if any, entitled to; vote at a meeting duly called for this purpose. Such Special Assessments
will be due and payable as set forth in the resolution authotizing such assessment and shall
be levied only against these Qwners subject to the Annual Assessment as set forth in Section
2.03 hereof and shall be pro rated in accordance therewith. The POA, if it so chooses, may
levy 4 Special Agsessment against only those Owners benefited by or using the capital
improvement for which the Special Assessment is being levied. Special Assessments shall be
due upon presentment of an invoice, ot copy thereof, for the same to the last-known address
of the Owner.




Section 2.05:

Section 2.06:

Section 2.07:

Section 3.01

Section 3.02:

User Fees. The Board, in addition to the Annual Assessment, may levy and collect charges
and fees. ("User Fees") for the operation and maintenance of facilities and the provision of
services for the benefit of the Property or the Members and Residents, In establishing User
Fets, the Board may formulate reasonable classifications of users, Fees and charges must be
uniform within each class but need not be uniform from class to class, If a Member shall fail
to pay a User Fee when due and payable, it shall become a personal debt of the Member
upon written notice mailed to the Member by first class mail. Failute of any Member to, pay
a User Fee when due and payable shall also be a breach of these Covenants and shall result
in the suspension of the Member's tights or privileges as set forth in Article V.

Assessment by Board, The Board shall have the right to adopt procedutes for the levy,
imposition, billing and collection of Annual Assessments and User Fees, provided that the
same are not inconsistent with the provisions of these Covenants.

Annual Assessment Cettificate and Transfer Fee. Upon written tequest by an Owner,
the POA shall within a reasomable period of time, issue to an Owner a written certificate
stating that all Aanual Assessments (including interest and costs), and User Fees have been
paid with respect to any specified Assessable Tract; and if all assessments and charges have
not been paid, setting forth the amount of such assessments and charges (including interest
and costs, if any) due and payable as of the date of the certificate. Any such certificate, when
duly issued as hetein provided, shall be conclusive and binding with tegard to any tnatter
therein stated as between the POA and any bona fide purchaser or lender on the Tract
specified in such certificate.

ARTICLE I
IMPOSITION OF CHARGE AND LIEN UPON PROPERTY

Covenant to Pay Assessment, POCCDC and each subsequent Owner of any Assessable
Tract, by acceptance of a Deed therefor, whether or not it shall be expressed in such Deed,
hereby covenant and agree to pay to the POA and be personally liable for the Annual
Assessment assessed by the POA against said Assessable Tract during the petiod in which
they hold title to said Assessable Tract, together with all interest, attorneys. fees and costs of
collection of past due Annual Assessments.

POA Covenant Lien. POCCDC and each subsequent Owner of any Assessable Tract, by
acceptance of a Deed therefor, whether or not it shall be expressed in such Deed, hereby
covenant and agree to grant, and do hereby grant to Joe Barlow, as Trustee (hereinafter the
“Trustee”) a contihuing lien on each Assessable Tract and all Structures thereon, for the
benefit of the POA, to secure payment of delinquent Annual Assessments against the
Assessable Tract for this and future years, together with all interest, attotneys fees and costs
incurted in the collection of past.due Annual Assessments (the “POA Covenant Lien™), The
POA shall have the right to appoint one or mote substitute or successor trustees to act
instead of the trustee named herein without other formality than the recordation in the Real
Property Records of the county in which the Tract is located, of a designation in writing of
such substitute or successor. The authority hereby conferred on Trustee shall extend to any
substitute or successor trustees appointed in accordance with this paragraph. The POA
Covenant Lien shall be supetior to any and all other charges, liens ot encumbrances which
may hereafter in any manner arise ot be imposed upon any Assessable Tract (or the Exernpt
Propetty to the extent that the same may later become an Assessable Ttact) whether arising
from or imposed by judgment or dectee, or by any agreement, contract, mortgape or other
instrument, excepting only mortgage lens made or insured by the Federal Housing
Administration, the Veterans Administration or any successot to said agencies (unless said
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Section 3.03:

Section 3.04:

Section 4.01:

agency has agreed by recorded document to subordinate its lien) and such liens for tases or
other public charges as ate made superior by applicable law. POCCDC and each subsequent
Owner of any Assessable Tract, by acceptance of a Deed therefor, further agree that the
POA Covenant Lien shall be a covenant running with the title to each Assessable Tract and
all Structures thereon, Sale or transfer of any Ttact at foreclosure or in lieu of foreclosure
shall not relieve said Tract from liability for any Annual Assessment thereafter becoming
due. ”

Remedies of POA. If any Annual Assessments or other sums secured by the POA
Covenant Liea femain unpaid beyond the date same becotne delinquent, the Board shall
have the right to pursue any and 2ll remedies available to the POA, at law ot in equity, to
enforce payment-of said sums, including without limitation the following:

A, bring an action at law against the Owner or Owners personally obligated to pay the
Annual Assessments or other sums secured by the POA Covenant Lien to collect
such delinquent sums together with penalties, interest, costs of collection, coutt
costs and reasonable attorneys fees incurred in the collection of delinquent sums,

B. farnish to any mortgage holder and file in the Real Property Recotds of the county

in which the Tract is located, a notice of sums owing undet the POA Covenant
Lien,
C. authotize and direct the foreclosure of the POA Covenant Lien against the Tract

and all Structures thereon for which Annual Assessments or other charges are
delinquent, by public sale conducted in accordance. with the notice, posting and
other requirements of the statutes of the State of Texas for the foreclosure of deed
of trust liens upon real property, and

D. bring ani_ action for judicial foreclosure of the POA Covenant Lien in the manner
prescribed by law.

The election by the POA to exercise any of the remedies permitted shall not be construed to
constitutc an election to waive the right to exercise any other temedy available. The POA is
hereby authorized by all Owners to use any and all of such remedies as often as may be
required to collect payment of sums secured by the POA Covenant Lien.

Notice to Mortgagees. Notwithstanding any provisions of these Covenants to the
contraty, the POA shall provide to each holder of a loan secured by a mortgage on an
Assessable Tract, which is subordinate to the POA Covenant Lien, sixty (60) days prior
notice of its intention to take any action to foreclose its first lien on that Assessable Tract if
the mortgage holder has notified the POA of its tortgage intetest, and ptovided to the POA
its current mailing address.

ARTICLE IV
USE OF FUNDS

Purposes for Which Funds May Be Used. The POA shall apply all funds received by it
pursuant to these: Covenants and all other funds and property received by it from any source,

to the following pro tanto and in the order stated:

A, the payment of all principal and interest when due, on all loans made to the POA, to
the extent required under any agreement with note holders,
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the opeféting costs and expenses of the POA, and

for the beneﬁt of the Property devoting the same to the acquisition, construction,
reconstriiction, conduct, alteration, enlargement, laying, tenewal, replacement,
tepair, maintenance, operation, financing and subsidizing of and establishment of
teserve accounts for such of the following as the Board, in its discretion, may from
time to time establish or provide: any or all projects, services, facilides, studies,
programs, systems and properties relating to: patks, recreational facilities and
services, drainage systems, streets, canal and channel dredging, common area
bulkheads, roads, highways, wakways curbing, gutters, sidewalks, trees, landscaping,
wetlands and naturalized areas, fountains, benches, 5helters_ directional and
informational signs, access control gate, walkways, bridges, streets, road and
highway lighting facilities, facilities and services for the collection, treatment and
disposal of garbage and refuse, facilities and services for fire suppression and
preventl@n facilities and services for security and/of law enforcement, public utility
systems, communication systems and facilities mcludmg all bmldmgs systems,
facilities - and services used ot useful in connection with the operation of
communication networks and facilities, towers, stations, cables, lines, ducts,
equipment and appurtenances, all properties rights, easements and franchises.
relating thereto, office buildings, buildings, storage and maintenance yards, garages.
and other buildings and facilities deemed necessary or desirable by the Board in
connection with the administration, management, control and operation of the
POA, traffic engineering programs and patrking facilities, and other related or
unrelated recreational facilities, and any and all other improvements, facilities and
services that the Board shall find to be necessary, desirable or beneficial for the
advancement and in the best interest of the Propetty.

Section 4.02: Handling of Fuhds. In order to secure the repayment of any and all sums botrowed by it
from time to time, the Board is hereby granted the right and power:

A

to assigﬂ: and pledge revenues received and to be received by the POA under any
provision of these Covenants, including, but not limited to, the proceeds of the
Annual Assessments payable hereunder,

to enter into agreements with lenders with respect to the collection and
disbursement of funds, including but not limited to, agreements wherein the POA
cevenants:

o)) to assess the Annual Assessments on a given day in each year and, subject
to the limitation on amount specified in Article 11, to assess the same at a

particular rate or rates,

(2) to establish sinking funds and/or other security deposits,

3 to apply funds received by the POA to the payment of all principal and
interest due on such loans,
G to establish such procedures as may be required by lenders, but not

inconsistent with these Covenants, and




Section 4.03;

Section 4.04.

Section 4.05:

Section 4.06.

Section 5.01:

Section 5.02:

Section 5.03:

Section 5.04:

(5) to provide for the custody and safeguarding of all funds received by the
POA.

The amount, terms and rates of all borrowings, and the provisions of all agreements with
lenders shall be sub]ect to the decision of the Board.

Accumulation of Funds Permitted. The POA shall not be obligated to spend in any
calendar year all the sums collected in such year by way of Annual Assessments or otherwise,
and may carry forward as surplus any balances remaining; nor shall the POA be obhgated to
apply any such surpluses to the reduction of the amount of the Annual Assessments in the
succeeding year, but may catry forward from year to year such surplus as the Board miay
determine to be desirable for the greater financial security of the POA, and the effectuation
ofits purposes.

Bonding. The Board may tequire that all persons or entities who handle POA funds or
moneys post bonds sufficient in amount to indemnify the POA for any loss.

Mortgages of POA Property. The Board shall have the right to mortgage the properties of
the POA as may be deetried necessary by the Board to secure payment of any sum borrowed
by the POA From time to time.

POA Budget. The POA shall cause to be prepared annual capital and opetating hudgets in
accordance with the provisions of the By-Laws of the POA.

ARTICLE YV
RIGHTS OF EN]OYMENT IN COMMUNITY FACILITIES

Establishment énd Use of Community Facilities. All Owners and Residents shall have a
nontransterable privilege to use and enjoy all parks and other community facilities made
available by the POA for use by Owners and Residents from time to time, for so long as
they are Owners or Residents. All such rights are sub;ect to the right of the POA to adopt
and promulgate reasonable rules and regulations pertaining to the use of community facilities
which enhance the preservation of such facilities or the safety and convenience of the usets,
or which, in the discretion of the Board, promote the best interests of the Owners ot
Residents, mcludmg making certain community facilities available to sehool children or other
users with or without chatge. The POA shall have the right to botrow money for the
purpose of developing or improving any community facility, to mottgage commumty
facilities to secure payment of such loans, and to grant to such lender rights supetior to the
rights of Owners and Residents.

Suspension of Rights. The POA shall have the right to suspend the rights of any Owner or
Resident under this Article V, for any reasonable period duting which the Annual
Assessments or User Fees assessed under Article 1T of these Covenants temain delinquent,
ot may suspend said rights in connection with the enforcement of any rules and tegulations
relating to community facilities.

Guests ot Invitc:és. Any employee, guest or invitee of a Member shall be entitled to a right
or privilege of enjoyment of community facilities subject to such regulations as may be

promulgated by the Board.

Right to Convey Property. The Boatd shall have the right to convey to a thitd party 2
pottion of any POA tract restricted to use for park or open space purposes, by a vote of
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